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26 MATTER OF PATTERSON. 

line the message must pass over. But the reference to the terms 
of sending over other lines, was sufficient, if the plaintiff deemed 
it of any importance to him, to put him upon inquiry, when the 
fact would at once have been ascertained. 

The contract, which the evidence tended to show, was for a 
single transmission by the company over its own line without 
repetition, and for delivering the message as the agent of the 
plaintiff to the next line in its course to Baltimore ; a contract 
which the evidence tended to show had been fully complied with. 
The contract, therefore, was essentially different from that declared 
upon. The charge was erroneous upon all the points stated in 
the record. 

The judgment must be reversed, with costs, and a new trial 
awarded. 

Campbell and Cooley, JJ., concurred. 



District Court of the United States. Southern District of New 
York. In Bankruptcy. 

MATTER OF CHARLES G. PATTERSON. 1 

Where a creditor made a motion for an order to examine a bankrupt before the 
first meeting of creditors, and the bankrupt objected that no such order could be 
made at such time, this raised an issue of law which the register should have certi- 
fied to the court. 

But if the bankrupt argues and submits the question to the judgment of the 
register, he waives his right to a certificate, and if, after a decision against him, 
he submits his points and requests an adjournment to the court, he is too late. 
After a decision by the register there is no issue to certify. 

A creditor has a right to prove his claim at any time after the commencement 
of proceedings, and having done so has a right to an order for the examination of 
the bankrupt under section 26, without waiting for the meeting of creditors. 

If depositions in proof of claims are filed before the day appointed for the 
meeting of creditors, the register is not bound to notify the bankrupt. 

Notwithstanding the filing of such a deposition and entering the claim on the 
list, the register may still, under section 23, at the first meeting of creditors post- 
pone the proof of the claim and exclude the creditor from voting in the choice of 
an assignee. 

The court has, under section 22, full control at all times, of all debts, and all 
proofs of debts, even after the depositions in proof have been filed ; and the bank- 
rupt can, at the first meeting of creditors, object, under section 23, to the validity 
of, and the right to prove any debts, without regard to the time the depositions in 
proof were filed. 

1 We are indebted for this case to " The Gazette." Eds. Am. Law Reg. 
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In this case an adjudication of bankruptcy was made Septem- 
ber 12th 1867, and a warrant was issued to the marshal returnable 
October 23d. 

On tho 28d of September, Tupper & Beattie, creditors on the 
debtors' schedules, filed a proof of debt. On the 25th of Sep- 
tember, Tupper & Beattie made a motion before the register for 
an order for the examination of the bankrupt, under section 26 
of the act, and according to No. 45. The bankrupt objected to 
the granting of the order, on the ground that the order could not 
be made before the first meeting of creditors. 

After argument the register granted the motion. Thereupon 
the bankrupt moved that the question be adjourned into court, 
for the decision of the judge under the provisions of section 4 
of the act, and tendered his questions, and issues to the creditor 
in order that the creditor should state his points, and that, issue 
of law being thus joined, the same might be adjourned into court 
by the register for decision by the judge, as provided for in the 
4th section of the act. To this tender the creditors objected, and 
they declined to receive the questions, or to join in the issue, on 
the grounds that their motion had been granted, and that there 
was no question or issue of law raised, inasmuch as section 26 
of the act provided distinctly that the court might, on the appli- 
cation of any creditor, at all times require the bankrupt to attend 
and submit to examination, and that if the bankrupt wished to 
raise the question of the register's power to make the order 
before the return of the warrant, he could take the opinion of the 
judge, by a certificate of the register, under the provisions of 
section 6 of the act. The register declined to grant the motion 
of the bankrupt to adjourn the question into court, inasmuch as 
there was no issue joined, and decided that the proper course 
under the law, if the bankrupt questioned the right to make the 
order for examination before the warrant was returned, and decided 
to take the opinion of the judge thereon, was to do so by a certi- 
ficate of the register under the provision of section 6 of the act. 

Blatchford, J. — The order requires the examination to take 
place on the 9th of October. The bankrupt objected to the 
action of the register, and requested four questions to be certified 
to the judge, which has accordingly been done by the register. 

1. Whether the matter of granting the motion for an order for 
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examination should not have been adjourned into court for the 
decision of the judge ; and whether, after the bankrupt had ten- 
dered his points at issue, the register did not err in granting said 
motion, and in refusing to adjourn the same into court for the 
decision of the judge. 

As regards this question, the register states that he thinks that 
it was not necessary to adjourn the matter into court ; firstly, 
because issue was not joined between the parties ; secondly, 
because section 6 provides a sufficient, and the most clear way to 
take the opinion of the judge on the point without suspending 
proceedings in the matter. 

The question of granting the motion for an order for examina- 
tion ought to have been adjourned into court for the decision of 
the judge. 

The 4th section of the act requires, that " in all matters where 
an issue of fact or of law is raised and contested by any party to 
the proceedings," before the register, " it shall be his duty to 
cause the question or issue to be stated by the opposing parties 
in writing, and he shall adjourn the same into court for the deci- 
sion by the judge." 

Now the objection made by the bankrupt before the register to 
the granting of the order for examination, on the ground that the 
order could not be made before the first meeting of creditors, 
raised an issue of law, which was contested. That issue it was 
the duty of the register to adjourn into court for decision by the 
judge. Instead of so doing he granted the motion, and thus 
decided the issue of the law himself. But the bankrupt after 
raising the issue of law, appears to have argued it, and submitted 
it for decision to the register without requesting the register to 
adjourn it into court, and without objecting to its decision by the 
register. The granting by the register of the motion of the cre- 
ditor disposed of the question, and after that there was no issue 
or question to be adjourned. It is the duty of the register to 
adjourn an issue of law into court without any request to that 
effect by a contesting party. But still such adjournment is a 
proceeding which a contesting party may waive, and where he 
does waive it, by submitting the decision of the issue to the 
register, he cannot, after finding that the question is decided 
against him by the register, then ask to have it adjourned into 
court. If, instead of virtually requesting the register to decide 
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the issue, by arguing the question, and awaiting the register's 
decision, the bankrupt had, on raising the issue, requested the 
register to adjourn it into court, the case would have presented a 
different aspect. But as it was, the tendering by the bankrupt 
of his points after the decision, imposed upon the register no 
objection to adjourn them into court. 

2. Whether under the Bankrupt Law Tupper & Beattie are 
creditors, who have proved their claim so as to entitle them to 
make the motion. In regard to this question, the register states 
that he considers Tupper & Beattie to be creditors who have 
proved their claim, they having fulfilled all the requirements of 
the law, and there being no restriction as to the time when the 
claim may be proved after proceedings are commenced ; that the 
first meeting of creditors is for the choice of an assignee by those 
who have proved their claims ; that he can see no reason why 
creditors should wait until the return-day of the warrant to make 
their proof ; that the debt which exists is the basis of the right to 
appear as creditor ; and that creditors should be allowed to judge 
for themselves as to when they will take advantage of the law and 
appear. 

I concur with the register in these views. The creditors in 
this case having proved their claim, had a right to make the 
motion. 

3. Whether before the day appointed for the first meeting of 
creditors, a creditor can, under the act, prove his claim, and so 
become a party to the proceeding in bankruptcy, as to be entitled 
to an order for the examination of the bankrupt under the 26th 
section of the act. 

In regard to this question, the register states that he thinks 
that when once a creditor has proved his claim, he has, unless the 
same be questioned, full right under the law, and may at any time 
call for an examination of the bankrupt. The register is correct 
in this conclusion. 

4. Whether if in the interval between the issuing of the war- 
rant in bankruptcy and the day appointed for the first meeting 
of creditors, and for proof of claims and choice of assignee, a 
deposition in proof of a claim against the bankrupt is filed, it is 
not the duty of the register to notify the bankrupt or his attorney 
before allowing the same, and entering it upon the list (Form 
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No. 13), so that objection to the proof thereof may he made, if 
any exist, under section 23 of the act. 

In regard to this question, the register states that he does not 
think that the bankrupt need be notified of the filing of claims, 
prior to the first meeting of creditors ; that it is a matter of no 
consequence to him whether creditors file them before or after ; 
and that the bankrupt having surrendered all his property for the 
benefit of all his creditors, could with perfect propriety and 
honesty leave all questions connected with his estate to them, 
without regard to what disposition is made of it. 

It is not the duty of the register to notify the bankrupt or his 
attorney before the first meeting of creditors, of the filing of such 
depositions in proof of claims, as may be filed before such first 
meeting. 

Notwithstanding the filing of such a deposition before such 
first meeting, and the entering the claim on a list (Form No. 13), 
the register may still, at such first meeting, under section 23, 
postpone the proof of the claim, and exclude the creditor from 
voting in the choice of an assignee. 

The court has, under section 22, full control at all times of all 
debts, and all proofs of debts, even after the depositions in proof 
have been filed, and the bankrupt can at the first meeting of ere 
ditors, object, under section 23, to the validity of and the right 
to prove any debts, no matter whether the deposition in proof 
thereof is filed at such first meeting or was filed previously. 



District Court of the United States. Northern District of Ohio. 
In Bankruptcy. 

MATTER OF DAVIS & SON, BANKRUPTS. 

A creditor holding security, although he has proved his debt under section 22, 
cannot vote in the election of an assignee. 

In this case A. C. Gardner, a creditor of the bankrupt, proved 
his claim before the register, being a debt secured by mortgage 
on real estate, and the question arose whether he could be allowed to 
vote at the first meeting of creditors in the choice of an assignee. 

J. M. Jones, for the bankrupt. 



